
IN THE MATIER OF THE HUMAN RIGHTS ACT 1981 

IN TIIE MATTER OF THE BERMUDA HUMAN RIGHTS TRIBUNAL 

BETWEEN: 

B

     F 

AND 

SPS 

JUDGMENT 

Mr. Arion Mapp, of Christopher's, for the Complainant 

Ms. Sara Tucker, of Trott and Duncan, for the First and Second Respondents 

Background 

Complainant 

First Respondent 

Second Respondent 

1. This is a complaint brought before the Human Rights Commission in October 2012,

by B, the Complainant against F, the First Respondent and SPS, the Second

Respondent. It was alleged by the Complainant that on the evening of August 18,

2012, that while working as a Security Officer employed by SPS, the First

Respondent, who was her employer and a part owner of SPS, put her into a headlock,

and while she was in the headlock led her to a vacant guest cottag� on the grounds of

the Horizon Guest Cottages.
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2. It was the Complainant's evidence that once in the cottage, the Complainant was led to 

a seat and the First Respondent, pinned down the Complainant's arms and pulled-her 

shirt out of her pants and grabbed her bra, exposing her left breast. The Complainant 

who had been protesting throughout the entire incident, was eventually released by the 

First Respondent. The Complainant's evidence indicates that she completed her 

rounds, cried and went home after completing her shift. The complainant indicated 

that she was crying on the phone when she called another employee to inform him of 

what occurred and also mentioned in that conversation that she was scared to travel 

home alone. The Complainant stated that SPS, the Second Respondent, did not 

provide any training on how to report sexual harassment in the workplace or training 

on preventing sexual harassment in the workplace. The SPS employee that the 

Complainant spoke with after the incident contacted the First Respondent who 

attempted to call the Complainant, apologize and enquire as to whether the 

Complainant would continue working at SPS. The Complainant did not continue 

working with SPS.

3. The Complainant alleged that the First Respondent discriminated against her by 

breaching section 9 (1) of the Human Rights Act 1981, which states:

No person shall abuse any position of authority which he occupies in relation to any 

other person employed by him or by any concern which employs both of such persons, 

for the purpose of harassing that other person sexually." Section 9(1) should be read in 

conjunction with Section ( 4) which states " For the Purposes of this section, a 

person harasses another sexually if he engages in in sexual comment or sexual 

conduct towards that other which is vexatious and which he knows, or ought 

reasonably to know is unwelcome."

4. The Complainant alleged that the Second Respondent discriminated against her by 

breaching Section 9 (3) which states "A person who is an employee has a right to 

freedom in his workplace from sexual harassment by his employer, or by an agent of 

his employer, or by a fellow employee, a-nd an employer shall take such action as is
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"For the avoidance of doubt is hereby declared that restitution in relation to a 

contravention of any provision of this Act includes financial restitution for injury to 

feelings." 

The Respective Submissions 

8. Mr. Mapp submitted that the Tribunal should be guided by the decisions in Ha"is v 

Thorne and Rice [2006] Bda LR 61; Lightbourne v Fourways Limited and Kovacs 

[2015] Human Rights Tribunal; Bell v NSPCC [2010] IR.LR 19 and Royal Brompton 

& Ha,:field NHS Foundation Trust & ors v Shaikh [2014] EWHC 2857. Further, that 

if the above authorities are applied to the facts of the Complainant's case against the 

Respondents, that the matter falls towards the higher end of the middle range as set out 

by the Vento Guidelines as assessed in Lightbourne v Fourways and Kovacs, for 

compensation to injury for feelings. Counsel for the Complainant also submitted:

(i) That the Complainant resigned from her position with SPS as a result of being 

sexually assaulted by a part owner of the Company;

(ii) That the Complainant filed a complaint with the Bermuda Police Service and 

that the First Respondent was charged with the offence of sexual assault of 

which he was convicted.

(iii) That consideration is given to the witness statement of the Complainanf s 

mother regarding the Complainant's demeanour in the days following the 

incident.

(iv) That the Respondents have accepted responsibility by admission of liability, 

but that the Complainant was made to go through highly emotive criminal 

proceedings.

(v) That the Second Respondents did not have a policy in place to report sexual 

harassment nor did they take any steps to prevent it from occurring, and that 

when complaining of the incident that had taken place the Complainant was
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(vi) That the purpose of an award for injury to feelings should not be to punish the

Respondents but to provide restitution to the Complainant.

12. Ms. Tucker submitted therefore, that the Tribunal should not award the Complainant

more than $15, 000, and that in light of the Canadian authorities of Deborah Smith v

The Rover's Rest and Bruce Dorman 2013 HRTO 700; Sarah Sanford v Ge"! Koop

2005 HRTO 53; Julie Chard v Stewart Newton 2007 HRTO 36; Teri Reneiya v Daniel

Krumeh 2009 HRTO 1824 and Dionne Newton v City of Toronto, that the appropriate

award range of an award of damages would be between $5,000 and $15,000 dollars,

and that the Complainant has failed to show that she has sufficient injury to warrant an

award of between $12,000-$42,000 dollars.

Damages 

13. The Tribunal accepts the First Respondent's admission of liability under Section 9 (1)

(3) and (4) and Second Respondent's admission of liability for breaches of Section 9

(3) of the HRA 1981.

14. The Tribunal has heard the submissions and reviewed the case law submitted by Mr. 

Mapp and Ms. Tucker.

15. The Tribunal accepts that as submitted by Mr. Mapp and Ms. Tucker, damages 

awarded in this matter should be limited only to injury to feelings.

16. The Tribunal accepts as submitted by Mr. Mapp that the injury to the Complainant's 

feelings were as a result of the harassment suffered and were compounded by the 

aggravating features of the sexual harassment which the Complainant • suffered; 

namely, that the Complainant was alone at work in the evening when she was put into a 

headlock and dragged into an empty cottage, that she was forced down on a seat, had 

her shirt pulled up and her breast exposed by the First Respondent, a part-owner of the 

company in which she was employed. Further that the distress that the Complainant 

felt was supported by her demeanour after the sexual harassment took place and her 

resignation from SPS. (The Tribunal does not accept the submission made by 

Ms. Tucker that the action of putting the Complainant in a
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headlock was part of the Self-Defence training outlined in the SPS Employment 

Handbook, which clearly states that self-defence courses are offered to employees 

under the direction of a licensed instructor.) 

17. The Tribunal also accepts that the lack of protocol in place by the Second Respondents 

for reporting, investigating and addressing complaints of Sexual Harassment further 

compounded the injury to the Complainant's feelings. The Tribunal finds that it is 

particular egregious that the lack of a protocol for handling matters of sexual 

harassment led to the untenable situation in which the Complainant was advised to 

discuss the Sexual Harassment with the First Respondent who was acting in his 

capacity as employer and part owner of the Second Respondent, when he was in fact 

the individual responsible for the Sexual Harassment. Additionally the Tribunal notes 

that SPS carried out no internal investigations into the incident reported by the 

Complainant.

18. It is accepted by the Tribunal that the nature of the sexual harassment suffered by the 

Complainant in this instance can be distinguished from the features of both, the sexual 

harassment suffered by the Complainants in Harris v Thorne and Rice, in which the 

award for General Damages to each complainant was S 10,000, and of that in 

Lightbourne v Fourways Limited and Kovacs, in which the Award for injury to 

feelings was $4000. Although both of the above cases of Sexual Harassment were 

contraventions of Section 9 of the HRA 1981, the offences committed did not rise to 

the level of aggressiveness and physical contact as was experienced by the 

Complainant in this matter.

19. The Tribunal has noted that in Harris v Thorne and Rice, the Supreme Court 

considered Canadian authorities when assessing the level of damages for injury to 

feelings and in Lightbourne v Fourways Limited and Kovacs, the Human Rights 

Tribunal, considered the Vento Guidelines, as updated in Bell v NSPCC (using the 

formula established in Kelland v Lemar when assessing an award for injury to 

feelings.
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Complainant experienced. Her experience of victimization and hurt feelings are 

supported by the evidence given that the victim was shaken and emotional after the 

experience, telling a co-worker and family members about the incident, and the fact 

that the Complainant ceased working at SPS after the incident occurred. This 

victimization was further compounded by the lack of an appropriate protocol, 

policy or guideline established by SPS for addressing allegations of sexual 

harassment and by the fact that the most senior employee that the Complainant spoke 

with regarding her sexual harassment was the person who perpetrated the act. 

28. The Tribunal accepts, as submitted by Mr. Mapp that if the Vento Guidelines were

applied to Harris V Thorne V Rice in 2006, under the original Vento Guidelines the

award of $10,000 would put that award in the higher end of the lowest bracket, and

that the current matter can be distinguished from Ha"is v Thorne v Rice due to the

physical nature of the sexual harassment suffered by the Complainant; and also as

pointed out by Ms. Tucker that the period over which the Complainants in Harris v

Thorne v Rice suffered from sexual harassment was over the period of almost a year.

29. Taking into account all of the aggravating factors of this case, in particular the

aggressiveness of the physical contact and the vulnerability of the victim the Tribunal

accepts that this case falls within the middle end of the spectrum supported by

Canadian case law (in addition to also falling within the middle range bracket of the

Vento Guidelines as updated in Bell v NSPCC, using the formula followed by

Lightbourne v Fourways and Kovacs) makes an award of $19,000 dollars for injury to

feeiings to the Complainant, $12,000 of this award is payable by the First Respondent

and the remaining $7,000 is payable by the Second Respondent.

30. The Tribunal has apportioned the award in the above manner as it finds that while the

sexual harassment suffered by the Complainant at the hands of the First Respondent

was aggravated by the factors listed in paragraph 26, this was compounded by the lack

of an appropriate response and handling of the sexual harassment allegation by the

Second Respondent, in addition to the absence of any company policy or training for
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employees with regard to Sexual Harassment prevention, reporting and the handling of 

such allegations. 

31. The Tribunal has considered its powers under Section 20 (1) (a) of the HRA 1981 

which states that the Tribunal may order any party who has contravened the HRA to 

do any act or thing that, which in the opinion of the tribunal, constitutes full 

compliance with such provision and recommends that as per Section 9 (3) SPS 

takes steps to create a work place safe :from Sexual Harassment by;

(1) Drafting and implementing a company policy, to be included in the SPS Employee 

Handbook which:

(a) Provides a definition of sexual harassment;

(b) Outlines a protocol for reporting and investigating sexual harassment 

complaints; and

(c) Outlines any disciplinary action that may follow with respect to incidences of 

sexual harassment.

DATED this 12th day of July, 2017 

TAWANA TANNOCK, CHAIRPERSON 

DONNA DANIELS, PANEL MEMBER 

JENS JUUL, PANEL MEMBER 
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This judgment has been modified 
(anonymised) to ensure our compliance 
with the Human Rights Act, 1981.  - 
Human Rights Commission (295.5859) 
(humanrights@gov.bm)




