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IN THE MATTER OF THE HUMAN RIGHTS ACT 1981
BEFORE THE BERMUDA HUMAN RIGHTS TRIBUNAL {CASE NO. 2021/00175)

BETWEEEN:
MR VALACH! PEARMAN
Complainant
V-
DEPARTMENT OF CORRECTIONS, GOVERNMENT OF BERMUDA
Respondent .

JUDGMENT

Mr Arlon Mapp, Human Rights Commlsslon, for the Complainant

Mr Brian Myrle, Attorney General Chambers, for the Respondent

Factual Iiacl_gground

1. The Complainant is a { srmer applicant for the post of Corrections Officer with the Respondent. He
has type 2 Diabetes. This Is classed as a “disability" for the purposes of the Human Rights Act 1981
(Act) and means that he Is a "disabled person™.

The Complainant applied for post of Corrections Officer with the Respondent on 30 March 2019,
Following the completion of the various pre-employment assessments, the Respondent informed
the Complalnant that he was unsuccessful in his application by emall dated 1 November 2019
(Rejection), The Rejection did not specify the reason for the Respondent’s decision.

The Respondent's recrultment process compromised of the following pre-employment

assessments:
a. awrltten skills assessment test;

b. apanelinterview {In the Camplalnant's case before a selection panel compromlsing of Mr

Shannon Hollis (Mr Hollis) (Chief Officer of Training); Ms Janeek Providence (Ms
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Providence) (Human Resource Manager); and Mr, Dorlan Tucker (Mr Tucker) {Principal
Officer});

¢. aCorrections Offlcer Physical Abllities Test {COPAT);

d. alaw Enforcement Selection inventory (LESI) exam;

e. an online pre-employment psychological assessment;

f. an interview with a Psychologlst {in the Complainant's case with Dr. Mira Ingeman of
Moksa Therapeutics); and

g. amedical assessment (involving blood tests; an eye exam and a dental exam) undertaken

by Dr Prabhakar Reddy Kayam (Dr Kayam).

The Complaint

4. The Complainant's complaint against the Respondent Is set out In the Particulars of Complaint
dated 15 January 2020 (as amended by the Complainant's application for leave to amend dated 10
August 2023) (Complaint), and In summary, the ﬁllegatlms are that:

a. The Respondént's decision to refuse to employ *he Complainant was a'breach of section
6(1)(b) of the Act as read with sectlon 2(2)(a)(iliA) (Direct Disability Discrimination);
and/or

b. The Respondent's decislon to refuse to employ the Complainant was a breach of section
6(1){b} of Act as read with section 2(2){b){liiA) (Indirect Disability Discrimination).

5. The Complainant asserted that the condition which the Respondent applied to him that he could
not fulfil because of his disability was the "exclusionary/disqualifying sections of the process
utilised for screening and/or assessing applicants. Specifically, the condition complained of is
within the Department of Health — Policy and Procedure, which includes Guidelines on Medical
Standards for Recruitment/Health and Physical Fitness Standards, which were utilised by the
Medical Officer when disqualifying the Complainant based on his disability".

6. The Complainant's position can be summarised as follows:
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a. The Respondent's declsion to not employ the Complalnant was either Direct or Indirect

Disability Discrimination because:

i.  The Respondent determined not to employ him by reason of his disability;
His disability was a factor in that declsion not to employ him; and/or

ili. The Respondent falled in its duty to accommodate a disabled person up to the

point of unreasonable hardship.
b. The duty to accommodate a disabled person Includes:
i. Ensuring that disabled pérsons who are able to work can do so free from
dlscrim!natlonf- and ;

ii. Ensuring that disabled persons who are otherwise fit to work are not unfairly
excluded where workiné conditions can be adjusted without causing
unreasonable hardship.

If the Respondent consjdered that the Cqmplainant was unable to pe(form the egsentlai

functions of the role of "Corrections Officer” then it sﬁould have given due consideration

to \}'vhetheroft‘ could, without causing un;'éasor;able ﬁardshlp,'have mgde a&justments to
its workplace or his duties to enable him to perform the role. The Complainant asserts
that the Respondent did not conslder any such adjustments.

d. The Complainant asserts that the duty to make adjustments comprises of a procedural
and substantive component!. The procedural component refers to the process such as
the considerations, assessments and steps taken in response to the need to make an
accommodation. The substantive component refers to the accommodation provided as
to whether it Is appropriate or reasonable as well as the reasons for not providing an

accommodation, Including the proof of unreascnable hardship. The Complalnant asserts

1 ADGA Group Consultants Inc v. Lane {2008], 39605 {ON SCDC), paros 104-218.

Page 3 of 36




The Defence

that the Respondent failed in its duty to accommodate with respect to both the

procedural and substantive elements.

The Complainant asserts that a prima facle case of discrimination Is established and the
Respondent bears the burden of showing that the discriminatory condition or
requirement Is a bona fide occupational one and, if so, the burden of showing that It was

hot possible to modify the employment without unreasonable hardship.

7. In response to the Complaint the Respondent submitted a defence dated 20 July 2023 {the

"Defence"), the Respondent's position can be summarlsed as follows:

a.

b.

The Complalnant has no right to be employed; -

The Complainant was not subjected to btrect or Indirect Discr!m!nadbn;

If there was any discrimination (which is denied) it was Indirect Discrimination and
allowable as a matter of law;

All potential employees were required to go through the same assessment process and
therefore there Is no léss favourable treatment of Bne class of persons (as kéomp'.ared) to
another class of persons;

Following completion of the assessments undertaken by all prospective employees, and
other factors, the Respondent decided that the Complalnant was not a qualified candidate
because he was unable to perform essential functions of the Job, with or without

reasonable adjustments;

There were other factors In the declsion whether or not to employ the Complalnant and

ot just considerations related to the Complainant having "unmanaged” diabetes; and

The Complainant's allegations are without merit because all persons applying to be

employed, are subject to the same selection process as the Complainant.

8. The Respondent further submitted at the full merits hearing that the condition applled to the

Complainant (and to others) was a requirement for all [prospective] employees to undertake and

pass a medical assessment In line with the Department of Health's Policy and Procedure policy
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document dated March 2009 {the "Pollcy") which had the legitimate alm of ensuring that
candidates for uniformed services did not have any disquallfying medical conditions and had the
physical attributes reauired to perform the essential functions of thel role {the "Aim"). Further
that the Pollcy was a proportionate means of achieving that Aim.

The Respondent also asserted that there were other factors which were taken into account when
denying the Complainant, the position of Corrections Officer, Including that Mr Hollis and Ms
Providence found that he did not demonstrate he had retalned any relevant knowledge and/or

lessons learnea from his previous employment as a Corrections Officer and did not provide

detailed ’responses to their questloriévduring the interview panél element of the recruitmant

. process.

10,

11,

12,

With reéards *o the duty to consider reasonable adjustments, the Respondent subml.ted that it
would amount to an unreasonable hardship for it to have made any modification because It would
have bgen costly, disruptive and extensive and have had an operational impact on the pub}}c
service pvrovided by the Respondent. ‘The Respondent stated that ‘It would Involve changes to ;n
aspect of the employment be;iéuse additional appara}iis o‘r: facllities would be reqt;iied .tdo enable
the Complainant as a disabled person to carry out his role on an effective and conslistent basls.
The Respondent further submitted that the Complainant was unable to perform the role because,
in addition to his type 2 diabetes (which was alleged to be unmanaged or uncontrolied), he had
other health conditions (Including high cholesterol, liver damage and an enlarged heart), which it
is alleged he did not disclose as required during the recruitment process.
The Respondent submitted that the Complainant's unmanaged diabetes would affect the
qualitative standard and performance of his dutles as a Corrections Officer and put others at risk,
Specifically, the Respondent asserted that as a public service provider it was not able to secure
alternative funding and that there would be unreasonable cost implications from the
Complainant's unmanaged dlabetes due to the high risk of medical complications, including:

a. Blood pressure and cholesterol, stroke, heart disease, the propensity to have a diabetic

coma during work if his diabetes is unmanaged or gets too high, chronic kidney disease,
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nerve damage, compromised Immune system leading to more serlous complications from
common infections and other problems with his feet, oral health, vision, hearing and
mental health;

b. Additional medicines required to be on site available for the Complainant;

¢. Diabetes is a manageable illness but the Respondent has no means to force the
Complalnant to effectively manage his ciabetes;

d. The Complainant would have taken sick days which affects other members of staff
covering his absence;

e. Anyunreasonable absence of the-Complalnant will have an efféct on staff morale and the
quantitative impact on the number of staff as the Respondent's staff strength Is currently
experlenclng' a: elow 90% operational efficiency; and

f.  The safety of fellow officers Is an issue because If the Complainant gets sick or feels unwell
due to lack of managing his diabetes, this causes health complications bgf:ause the
mﬁﬂalnant may be required, sometimes at short notice, .t.o attend any correctional

" facility or to provide dssistance related to lnmaté"ti’ané?er, which could include irarﬁfers
to and from Court or to effect transfers abroad. The Complainant must be willing and fit
enough to be able to work without additional management which would Invoive more
time and resource from the Respondent because the Complainant's diabetes is
considered to give rise to a high risk of medical complications if he were to be working for
the Respondent.

13. The Respondent also asserted that it was operating at under 90% operational efficlency and
therefore It could rely upon the existence of an allowance pursuant to section 4 of Scheule 1 of

the Act and was not required to make any adjustments to Its operatlons to accommodate the

Complainant.
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Preliminary Matter

14,

15,
 correspondence was obtalned from the'HRC, including, @ letter dated 9 April 2020 headed "RE:

The Respondent asserted in the Defence that whilst it had recelved notice from the Human Rights
Commission (HRC) dated 23 January 2020 confirming the submlssion of the Complaint it was
alleged that the HRC had falled to perform its dutles pursuant to section 15 of the Act, specifically
It was alleged:

a. the notice did not state whether the Executive Officer of the HRC Intended to investigate
the Complaint;

b. the notice did not contain any grounds for where the Respondent was alleged to have .

breached the Act; and

¢ neither the Respondént not, in its bellef, the Human Rights Tribunal (Tribunal) were In

recelpt of any terms of reference.

These matters were Investigated by the Tribunal prior to the full merits hearing and additional

.. Human Rights Comploint — Notlce of Intention tc investigate — CF 19-123" In which the HRC set out
w : o : N : e

Its terms of reference and invited the Respondent to provide any further information relevant to
the investigation within 21 days of the date of that letter. The Tribunal was also Informed by the
HRC that no response was received from the Respondent and that, subsequently, a further letter
dated 16 April 2020 was sent by the HRC to the Respondent prior to the matter being referred to
the Tribunal in May 2020. The Tribunal empanelled to consider the Complaint wrote to the
Respondent's Counsel, Mr Myrle, by letter dated 20 September 2023 confirming its findings that
the Respondent's allegations against the HRC appeared unfounded and enclosed copies of the
refevant correspondence between the Respondent and HRC. The Respondent did not ralse any
further concerns in relation to this preliminary matter, either subsequent to the Tribunal 's letter

dated 20 September 2023 or at the full merits hearing, and the Tribunal considers this issue to

have been conclusively resolved.
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The Law

16. Sectlon 2 of the Act defines discrimination as follows:

"(2)  For the purposes of this Act a person shail be deemed to dfscrlminafe against another
person-

{a) If he treats him less favourably than he treats or would treat other persons generally
or refuses or dellberately omits to enter into any contract or arrangement with him on
the like terms and the like circumstances as In the case of other persons generally or
deliberately treats him differently to other persons because —

(.’iiA) of his disability;"
{b} If he applies to that otber person g condition whlch:he applies or would apply equally
to other persons generally but ~
{ which Is such that the proportion of persons of the same...disability....as that
other who can comply with it Is considerably smaller-than the propoition of
persons not qf that description wha can 49 so; and

[{] which he car;nat show to be Justifiable Irrespective of the...disability...of the
person to whom it Is applied; and

{#ii) which operates to the detriment of that other person because he cannot
comply with it.

17. paragraph 2(2){a) of the Act Is concerned with direct discrimination and paragraph 2(2)(b) of the
Act with Indirect discrimination.

18. For these purposes "disabllity" Is defined in section 2(1) of the Act as meaning "the condition of
being a disabled person”, and a "disabled person" is- " a person who has any degree of physical
disability [or] infirmity ... Including diabetes". The Complainant adduced evidence from Dr Flona
Ross (Dr Ross) of Life Care Family Practice who confirmed that he had suffered from diabetes since
2012, The Complainant's condition was not disputed by the Respondent at the full merits hearing.

As such, we find that the Complainant Is a "disabled person” for the purposes of the Act.
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19.

20.

& G

Having defined "disabllity", the Act makes it unlawful for employers to discriminate In the
circumstances set out in section 6 of the Act. The Complainant has asserted that he has been
discriminated against in reliance on paragraph 6(1) (b).

Section 6 of the Act provides as follows:

"Employers not to discriminate

6 {1) Subject to sub-section (6), no person shall discriminate against any person in any of the
ways set out in section 2(2) by....

(b} dismissing or refusing to employ or continué to employ any person.”

For the present i:urposes, the fcllowing exce;;:lons and qualifications to sixbsectlons to section 6
of the Act are material:

"(9A]} For the avoldunce of doubt it Is hereby declared that nothing In this section confers upon any

person any right to employment,

9(B) For the avoidance of doubt it is hereby declared that nothing in this sectlon confers upon any

, person any right to be given, or to be retalned in, any employment Jor which he Is not qual ﬂed or

whlch he Is not able to pen’orm or of which he Is nuble to fug‘ll a bona flde occupational
requirement, or any right to be trained, promoted, considered or otherwise howsoever treated In
relation to employment if his quallfications or abllitles do not warrant such training, promotion,
consideration or treatment.

9(C) Notwithstanding subsections (94) and (98), a disabled person shall not be considered
disqualified for an employment by reason of his disability If it is possible for the employer, or
prospective employer, to modify the circumstances of the employment so as to eliminate the effects

of the disabled person’s disabllity in relation to the employment, without causing unreasonable

hardship to the employer, or prospective employer.
9(D] For the purpose of subsection 9(C), "unreasonable hardship" shall be construed In accordance

with Schedule 1.
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9 (E) The Minister may give general directions of a policy nature to the Human Rights Commission,
relating to the application and interpretation of Schedule 1, and the Human Rights Commission
shall give effect to any such directions"

22. Furthermore, in the present case, the provisions of Schedule 1 of the Act and specifically, Section
4 of Schedule 1 Determining the existence of unreasonable hardship- allowances need to be
considerec which reads as follows:

“4(1) Anemployer does not, however, have to eliminate or relocate an essential function {such
as a fundamental duty of the employee's job). This allowance Is granted because an employee with
a disability, who Is unable to perform essential functions of a Job (with or without reasonable
adjustments), is not a qualified employee. Further, an employer is not required to lower production
standards, whether aualitative or quontitative, that are applied uniformly to empluyees with or
without disabllities. An employer may, however, have to provide reasonable adjustments to enable
an emplqyee with a disabllity to meet. the production standards. y
{2) Forthe avol&ance of doubt it shall be unreasonable for the providers of public services that
affect puiblic safety, to make an adjusiment to the provision of public services when - v
(a) to do so would cause their operational staffing levels to foll below 90%
operational efficlency; or

(b) the provider of public services Is experiencing an existing staffing shortage below

90% operational efficiency.

(3) For the purpose of subparagraph (2), the "providers of public services that affect public

safety” means the —
(a) Bermuda Fire and Rescue Service;
(b} Bermuda Police Service; and

{c) Department of Corrections.
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23, There does not appear to be any guidance under Bermuda case law from the Supreme Court
relating to direct or indirect disability discrimination save for the case of Roberts & Hayward v
Minister of Home Affairs & Public Safety et ai,, which the Complainant’s Counsel relied upon and
which we consider to be binding upon us and instructive in this matter.

24. Taking each head of claim in turn:

a.  With respect to a clalm for Direct Discrimination, the Complainant must demonstrate that he
was treated less favourably than "other persons generalfy". The case of Roberts & Hayward
confirmed that a comparator.exercise can bé applicable in Direct Discrimination claims? In
this matter, no s:pecmc submissions were made by eliher Counsel by way L;f the pleadings or
written or oral submisslons at the full merits hearing with respect to the approprlate
comparator group. As sich the Tribunai is at liberty to determine the appropriate
hypothetical comparator group for the purposes of considering whether the Complainant’s
treatment was less favourable. The Trlbunal finds that the appropriate hypothetical
compargtor group in the present case were "other persons” w})o applied for the post of
Cc;ll?ectléns Officer, undertook the s;me pre-emplo;lment a\siéessr;ments .as the Complaina':r;t
and did not pass the medical assessment element but who did not share the Complainant's
protected characteristic (l.e. non-disabled persons).

With respect to a clalm for Indirect Discrimination, the Complalnant must identify a condition
that applles equally to ali persons (regardless of the protected characteristic {i.e. his
disability)} but which places Individuals sharing the Complainant's protected characteristic at
a proportionate disadvantage as compared to others who do not possess that characteristic;
that is not "justifiable" Irrespective of the protected characteristic; and which operates to the

detriment of the person with the protected characteristic such that he or she cannot comply

with It.

2 Roberts & Hayward v Minister of Home Affalrs & Public Safety et af [2008] Bda LR. 47, para 16.
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25. The case of Hayward & Roberts also considered the interplay between the requirement for
“justification” (under Section 2{2)(b){ii) of the Act) (which the Court held in that case needed to be
proved on the balance cf probabilities) and provisions of Section 6(9B) of the Act {i.e. the concept
of a bona fide occupational requirement). In that case, the Court determined that "justification”
was "essentlally the same thing as demonstrating that it is a bona fide occupational requirement'™.
The Tribunal considers this guidance is Instructive and has adopted a similar approach to these
concepts In this case.

26. The burden of proof in discrimination claims, as confirmed in Roberts & Hayward?, is that the
Complainant must first establish a prima facle case of discrimination. If so established, the burden
of showing that there was another non-discriminatory explanation -for the less favourable
treattﬁent or tlat any condition or requirement was a bona ﬂdé occupational one and, if it was,
the burden of showing that it Is not possible to modify the employment without unreasonable
hardship rests with the employer.

| 27. With regards to determlﬁing whether or not an empioyer has {on the balance of probabilities)

established that a prima facle discriminatofy standard is also a bona fide occupational requirement

{for the purposes of section 6 (9B)) we find the three step test set out in B.C. (P.S. EMPL. REL,

COMM.) V BCGSEU [1999] 3 S.C.R instructive. In summary, the employer must establish on the
balance of probabilities that:

a. The employer adopted the standard for o purpose rationally connected with the

performance of the job;
b. The employer adopted the particular standard in an honest and good faith belief that it

was necessary to the fulfilment of that legitimate work related purpose; and

3 Roberts & Hayward v Minister of Home Affalrs & Public Safety et al [2008) Bda L.R. 47, para 16,
4 Roberts & Hoyword v Minister of Home Affairs & Public Safety et af [2008] Bda L.R. 47, para 12,
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28.

29,

30.

¢. The standard is reasonably necessary to the accomplishment of that legitimate work-
related purpose. This requires the employer to show that it Is Impossible to accommodate
individuals employees sharing the characteristics of the claimant without Imposing undue
hardship upon the employer®.

With regards to the meaning of "unreasonable hardship" for the purposes of the Act it Is noted
that the Minister has not produced any guidance on this and therefore the words should be given
thelr natural and ordinary meaning®. Counsel for the Complainant referred the Tribunal to a
number of Canadian cases which addressed the concept of "undue hardship"” and also the case of
Roberts & Hayward, which addressed a number of the same Canadian cases and held that the
Canadian jurisprudence on the gxpressioh of "undue hardship" when used in a similar context Is
relevant and helpful in in '-.'erpretlr;g and applying thu Bermuda law provisions. |

Counsel for Complainant also referred the Tribunal to the case of Ceniral Alberta Dalry Pool v

Alberta (Human Rights Comm.} (1990} 12 CHRR D/gl 7 {SCC) with regards to the factors® which :

should be considered when determining the question of whether "hardship" is "undue" which,

whilst are not in{ended to be ekhaustiv;,’ inclizde financial cdst, relat;i:le Inéerchangeabillty of the
waorkforce and facilities, and Interference with the rights of other employees.

Counsel for the Respondent relied upon the case of Owen v Amec Foster Wheeler Energy Ltd.
[2019] EWCA Civ 822 in support of Its assertion that a requirement to undertake and pass a medical
examination was capable of being a proportionate means of achleving a legltimate aim and
therefore not unlawful discrimination. The Respondent asserts that the Owen case Is almost
Identical on its facts to the present clalm. The Claimant in Owen, like the Complainant in this case,

was disabled, had two type diabetes, was required to undertake a medical assessment which he

5 B.C{P.S, EMPL REL. COMM.} V BCGSEU [1999) 3 S.C.R, para 54.

& Roberts & Hayward v Minister of Home Affolrs & Publlc Safety et ol {2008] Bda L.R, 47, para 9.

7 Hydro-Quebec v SCFP-FTQ [2008] 2 S.C.R, pora 13-18.

8 Central Alberta Dalry Paol v Alberta (Human Rights Comm.) (1990) 12 CHRR D/417 (SCC) pages 520-521
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falled and was denled the opportunity of an overseas assignment and subsequently claimed the
decision was discriminatory. However, the Tribunal considers there are some significant
differences. The distinguishing facts are that Mr Owen, as well as suffering from dlabetes, was
also a double amputee and the specific medical assessment was undertaker: In relation to an
overseas posting to a remote location rather than as part of a general recruitment exerclse. This
meant there was a heightened risk of medical complications from deployment in a remote
location. In our view the circumstances and facts in the Owen case are not comparable to the
present case. In addition, the applicable law in Owen was the UK Equality Act 2010 which is
worded differently to the Act;

31. Counsel for the .Respondent also referred us to the case of Dytkowski v Brand FB Ltd
2402856/2019. Tais was a case beforé the UK Employment Tribunal which involved an employeé
belng dismissed for alleged gross misconduct arising from an altercation with a colleague. Mr
Dytkowski alleged that the dismissal was in fgct discriminatory on the ba;ls that it amounted to
unfavourable treatment arising from disability and argued that his conduct was a resuit of his
diabetes, Speciﬂ:call{{: Mr Dytkowskl reacted fn the maniier he did because of his low blood sugar
which was something arising from his disability and the employer had treated him unfavourably
by dismissing him. However, the Tribunal does not find that this case Is instructive In relation to
the present claim. Firstly, the applicable law In Dytkowski s different from the Act (there Is no
concept of discriraination arising from disabllity under Bermuda law). Secondly, Mr Dytkowskl was

suffering from type 1 diabetes (insulln dependent} unlike the Complainant (who has type 2

diabetes). Thirdly, the materlal facts are significantly different to the present case,

The Issues

32. Having considered the background to this matter and the applicable legislative framework, the

Issues {n this case are as follows:

Direct Disability Discrimination
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Was the Complainant treated less favourably by the Respondent than the Respondent
would treat other persons generally (1.e. than an actual or hypothetical comparator group)
because of his disabllity or did the Respondent deliberately treat tﬁe Complalnant
differently because of his disability?

b. If the Complainant was discriminated against by the Respondent because of his disabifity,
was he unable to fulfil a bona fide occupational requirement of the role within the
meaning of section 6(98) of the Act?

If the Complainant was unable to fulfil a bona fide occupational requirement of the role,
has the Res, pondent shown that It was rot pf-ssible without unreasonable hardship to

modtfy the circumstances of the Complainant’s employment so as "to eliminate the eﬁects

of {his] disabliity in . elation to the employmen."?

Indirect Disability Discrimination

a. Did the Respondent apply to the Compiainant a condlition which it applies equally to

others generally but which:

a. Puts persons of the same disability as the Complalnant (i.e. a person with

diabetes) at a disproportionate disadvantage as compared to others (i.e. persons
without diabetes) who can comply with such a condition;

b. Cannot be justified (i.e. a proportionate means of achieving a legitimate alm)
Irrespective of the Complalnant's disability; and

¢. Places the Complainant at a detriment because he cannot comply with it.

b. If the Complainant was discriminated against by the Respondent because of a condition
applied by it which had a disproportionate effect on him (as a person with diabetes) as
compared to others (i.e. persons without diabetes) and the condition was not justifiable

and did place him at detriment, was he unable to fulfil a bona fide occupational

requirement of the role, within the meaning of section 6{9B) of the Act?
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¢. Ifthere was a bona flde occupational requirement, has the Respondent shown that it was
not possible without unreasonable hardship to modify the circumstances of the-

Complainant's employment so as “to ellminate the effects of [his] disability in relation to

the employment"?

The Evidence

33. It Is noted that, prior to the full merits hearing, by way of a Directions Order dated 23 June 2023
the parties were required to provide a list of thelr witnesses no later than 17 August 2023 (seven
days after recelpt of the Complainant's Schedule of Loss} and; subsequently, to exchange signed
witness statements on or before 17 October 2023, However, at the Respondent’s request, due to
witness avatlébility t'.e matter was rel!sted and the Directions Order varied such that the pa:tles
were required to exchange witness statements by no later than 2 January 2024. The parties were
also required to provide each other with copies of all the documents that they intended to rely
upon by no later than 19 December 2023. Regretfully, the Respondent did not comply with the
Tribunal's Directions Order to provide a list of witnesses or exchange witness statements
simultaneously with the Complainant and, ultimately, did not provide coples of Its witness
statements to Tribunal or Complainant until Wednesday10 January 2024, less than a week before
the hearlng was due to commence.

34, in addition, the Respondent provided additional documentation together with its witness
statements on 13 January 2024, including an adult medical record form dated 13 August 2019
compieted by the Complalnant (Medical Record) as part of the Respondent's recruitment process
and extracts from the Complalnant's medical records. This was despite the parties exchanging
agreed bundles of documents on 19 December 2023, Whilst the Tribunal allowed the Respondent
to ask the Complainant and its own witnesses questions In relation to these documents, we have
placed limited weight on the additional documents given the fact they were adduced shortly
before the full merits hearing In breach of the Directions Order, appeared Incomplete and the

Complainant did not have opportunity to address them In hls witness evidence,
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35,

36.

37.

38.

The evidence in this case was taken over the course of one day on Tuesday 16 January 2024, Each
witness was required to read in thelr own witness statement under oath {or by way of affirmation
at their \ch_olt':e) and this stood as thelr examination-In-chief,

We do not seek to summarise all of the evidence in this judgment. The Complainant relfied upon
his own testimony alone. He was cross examined by Mr. Myrie.

The Respondent called three witnesses, namely: Dr Kayam, (Medical Officer for the Department
of Correctlons) who undertook the Complainant’s Medlcal Assessment as part of the Respondent's
recruitment process; Ms Providence {Human Resources Representative for Respondent) who sat
on the Complainant's interview panel; and Mr Hollis {Assistant Commissioner Administration (at
the time, Chief Ofﬁceg for Training) for Respondenl) who also sat on the Complainant's interview
panel. Each of the Respondent'; wltnesse; was cross examined by Mr Mapp.

The Respondent chose not to adduce a witness statement from the Commissioner of Corrections,

Ms Keeva JoeII-Benjam!n, who lt appears from the documentary evidence may have ummately

made the decision that the Complalnant was not "suitable" for the role of Correct}ons Ofﬁcer

Evidence of Mr Valachi Pearman

39.

40.

41,

We find that the evidence of the Complainant was generally clear and credible.

The Complainant was asked about his type 2 diabetes and how this was being treated. He
explained that following his initial diagnosis by Dr Fiona Ross In 2012 hevhad returned to her again
in 2016 as his blood sugar levels had increased. He told us that Dr Ross gave him a management
plan for his diabetes which involved gxerdse and managing his diet. The Complainant felt that this
helped him to manage his blood sugar level and cholesterol between 2016 and 2019. The
Complalnant éxp!alned that at the time of his application for the post of Corrections Offices he had
been prescribed Metformin for his diabetes.

He explained that he understood the Respondent's recruitment process from his previous

employment in the role of Corrections Officer. Specifically, If he had failed any one of the pre-

employment assessments he belleved that the Respondent would not have continued with the
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43,

44,

recruitment process. He assumed that as he had been allowed to progress to the medical
assessment stage he had passed all the other assessments. This assumption was consistent with
the documentary evidence.

The Complainant sald that he undertook his medical assessment on 10 September 2019 and
subsequently spoke to Dr Kayam who told him that he had falled the medical assessment because
he had diabetes. He explained that Dr Kayam also told him his choiesterol and blood sugar leveis
were high. It was put to the Complainant that his dlabetes was unmanaged or uncontrolled as at
the date of his assessment. The Complainant stated that his blood sugar levels were high because
he had not been able to take his diabetes medicine due to an allergic reaction to peniciiﬁin that he
had suffered around the -time of the assessment, and which had led to his hospitalisation. The
Complainant was not ake to specify precisely when he had been hospitalised for this reaction but
indicated that it would have been a few months before he undertook the medical assessment in
September 2019, He was also asked to comment on the Medical Record which did not lndlcgte
that that he had been hospitalised previously. He explained that he did not intgntlonallv fill out
the form incorrectly and noted that In his view the R@spo:";dent would have had access to all his
medical records. He was further asked about the additional hospltalisation records which
appeared to show that he was not hospitalised for an allergic reaction in 2019, as he had
suggested, but In 2018, He was not able to explain this apparent discrepancy and repeated that
In his recollection he had suffered the allergic reaction in the months prior to his medical
assessment in September 2019 and this was why he felt his blood sugar levels were high as he was
unable to take his diabetes medicine.

The Complainant was asked about his other medical conditions and, specifically, why he had not
declared on the Medical Record that he had Hver disease. He confirmed that he did not have liver
disease and there was no requirement to disclose liver damage.

The Complalnant explained that he understood that Dr Kayam would provide a report to the

Respondent and that this was just a recommendation and he did not make the final decislon.
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Nonetheless the Complainant stated that he was very surprised to receive the Rejection given his

previous experience and view that he had 'sucoessfully passed all the other assessments.

The Complainant explained that he met with Dr Kayam again on 12 November 2019 after learning -

that he was not successful with his application. He stated that Dr Kayam confirmed that the reason
he was deemed "unfit" for the role was because he had diabetes and a high Body Mass Index, He
said that Dr Kayam shared with him the Department of Health guidance for determining whether
or not someone Is medically fit for a job at the Department of Corrections. The Complalnant gave
further evidence that Dr Kayam had told him that the guldelines for medical testing needed to be
changeci in the same way the pi‘evlo'us generai physicai fitness tést had been changed into tf;e
COPAT to better match the requirements of the role of Correctoons Ofﬂcer

The Complalnant explained that he had suhsequently spoken to Mr Hollis and told him about his
conversatlon with Dr Kayam. The Complainant said that Mr Hollis commented that he could

understand why the Department of Corrections wou[d not want to take on someone with diabqtes

given the adverse cost implications. He also gave evidence that he told Mr Homs that he

considered his treatment due to his disabllity was a breach of the Act and Mr Hollis responded by
saying that he didn’t think the Act would apply.
The Complainant gave evidence that he had informed the interview panel and Dr Kayam of his

dlabetes by virtue of the medical assessment and by voluntarily disclosing his condition during the

recruitment process. He sald at no point did anyone enquire if there were any potential
accommodatlons or adjustments that could be made to role of Corrections Officer to enable him
to perform the essential functions of the role. Further the Complalnant's view was that he
understood the requirements of the role and how to manage his diabetes and therefore did not

consider any adjustments or accommodations were necessary for him to perform the essentlal

functions. He noted that he had passed the COPAT first time without any need for modifications

or adjustment.
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48. The Complainant gave evidence based on a recent advertisement from the Respondent for role of

Corrections Officer, which he contends was similar to that which he applled for In 2019, that the

essential functions, duties and responsibilities are similar and include the following:

a.

b.

m.

Maintaining a consistent level of professionalism In a stressful environment;

Operating with }ntegrlty and maintalning a high level of confidentiality;

Malntaining a securlty vigil at all times to prevent infringements such as escapes,
smuggling, altercations etc;

Monitoring the whereabouts and movements of Inmates in the units;

Exercising the effective supervision and control of inmates and assisting other officers as
needed;

Inspecting lo?ks, grills, and windows for eﬁdence of tampering and needed repair;
Searching Inmates and cells for contraband;

Protecting inmates from violenltt behaviour;

Escorting Inmates to and from cells, from one facility to another, for court appearances or
outside medical tre"é;tmeur‘\t, as required; ‘

Recording and documenting appropriate reports related to security functions;

Making appropriate verbal and written reports on inmates as required;

Recording and relaying all Inmate applications appropriately to the Divisional Officer; and

Documenting appropriate reports related to malntenance functions.

49, The Complainant stated that his disability {diabetes) resulted in him falling within the "reject"

column of the Policy and that this was the document which Dr Kayam relled upon when making

his assessment of his medical suitability for the role of Corrections Officer.

50. The Complalnant gave evidence that the Respondent applied broad and speculative perceptions

about him and other disabled persons and falled to recognise that disabllitles affect individuals in

different ways. He contended that the Respondent falled to conslder if any modifications or

adjustments could be applled to enable him to perform the essential functions of the role,
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The Complainant further asserted that when seeking to Justify their decision to not employ him
the Respondent applied the following speculative beliefs (which he said were never raised with

him prior to the decislon to not employ him):
a. That he would experience various medical complications;

b. That the Respondent would require additional medicines on site to accommodate him;

That the Respondent would have no means of forcing him to manage his diabetes;

d. -That he would have sick days which would affect other members of staff;

That unreasonable absences because of his dlabetes would have an Impact on staff

m&ale; and » ,
f.  That the safety of fellow officers would bp an issue because of his diabetes,

The Complainant aci;nowledged that tﬁe Respondent had asserted fhat there Were other factors

which contributed to the decision not to employ him but he maintained that his disability

(diabetes) was a factor, that he could perform the essential fm}cﬂons of the role and the

Respondent had failed to consider their duty to accommodate him.

Evidence of Dr Prabhakar Kayam

53.

54,

We find that Dr Kayam's evidence was a little unclear and imprecise at times. We also note that
Dr Kayam provided limited information with respect to how he considered the Complainant’s
disabllity (diabetes) would Impact his abllity to undertake the essential functions of the role of
Corrections Officer.

Dr Kayam explained that he was the medical officer for Department of Correctlons (as well as for
the Bermuda Police and Fire service} and had been In the role for many years. He explained that
his role In the recruitment process was to screen potential recruits for any disqualifying medical
conditions. He was not responsible for the Department of Corrections staff and had limited
involvement with the Respongient other than during the recruitment process. His role was to make
a recommendation to the Commissioner of Corrections based on the applicable Department of

Health guidance and once provided he had no further Involvement in the recruitment process. He
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56.

conflrmed he had no knowledge of whether or not thare were any other factors in the decision
not to recrult the Complainant. He explained that he was not involved in the-final decision of
whether ur not to recruit a prospective applicant and did not provide any guidance on possible
adjustments to an applicant’s role or duties.

Dr Kayam confirmed that he did recall speaking to the Complainant and conflirmed that he had
falled the medical assessmerit because he had diabetes, high blood sugar and a body mass index
(BMI) over 30, Dr Kayam explained that when making his medical assessment he relied on the
applicable Department of Health Policy and Procedure. .

The Tribunal was provided with three different Department of Health Policy and Procedure
{Recrult Medical Evaluation) documents. Dr Kayam explained that in 2019 at the time of the
Complalnant's medical a.‘ssessment the Department of Health Policy and Procedure (Recruit
Medical Evaluation) guidance relating to recrultment was in the process of being updated. The
version of the Department of Health Policy and Procedure (I}ecrult Medl;:al Evaluation) which Dr
Kayam said was relevant at the time was dated March 2009 and contalned an Appendix B
(Gﬁideli};es on medical standards for recruitment) which identified ;peciﬁc systems {i.e. Eyéé, Eafs,
Cardio/Vascular, Neuro/Logical, Metabolic, Gastro-intestinal, Respiratory, and Musculo) and
contained two additional columns headed "Reject” and "Carefully Consider" under which were
Identifled specific medical conditions. The reference to "Diabetes Mellitus" fell in the "Reject"
Column. Dr Kayam was asked about this reference and explained that this was the general medical
term for diabetes which did not distinguish between the two forms of diabetes. Dr Kayam
explained that type 1 was where a person's blood sugar level Is too high and the body cannot make
insulin (so requires daily injections) and type 2, like the Complainant, was where a person may not
be able to make enough Insulin or cannot process It correctly. Dr Kayam explained that with Type
1 this was a lifelong condition and required daily injections of Insulin whereas Type 2 was treatable
with medicine and could be managed through exercise and diet control although In his opinion

once a person started to take medicine It was very unlikely that they would be able to manage the
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59

60.

condition without continual medicinal assistance. Dr Kayam confirmed that type 2 dlabetes can
affect individuals differently.
The version which Dr Kayam identified as being applicable to the Complainant's medical
assessment also contained some manuscript amendments by a Dr [Hein] relating the specific
ystems and the "reject” and “careful conslderation” columns. Dr Kayara confirmed that this
version, including [Dr Hein's] manuscript amendments, reflected the applicable guidance at the
relevant time.
The Policy defined its purpose as "to ensure that recruits for the uniformed services have no
disqualifying medh.a! ccnditions and thiave the physical attributes requ/red to fuily perform the
essential funct{ons of thq[r Jobs". it applied to afl recru!ts of the Fire Service, the Police Service and
the Corrections Service, ﬁere was also reference thag “There may ve some varlation in standards
between the uniformed services relating to job-task analysis for each discipline®. Dr Kayam was
asked whether he had varied the standards withrespect to the Complainant's medical assessment
or lndeed with respect to any other applicants Dr Kayam conﬂrmed that no adjustments were
made in respect of the Complainant's medical assessment Dr Kayam did not lndlcate that he had
ever considered making adjustments to the medical assessment to take into account different
roles or positions within the police, fire or correction services,
Dr Kayam was asked whether he was aware of any disabled persons being employed by the
Respondent and confirmed that he did not know and that he did not have any day to day contact
with the Respondent. His role was limited to undertaking the medical assessment and providing
a report to the Commissloner of Corrections and he did not make any decisions in relation to
recruitment.
Dr Kayam was asked to review the medical report dated 11 October 2019 and confirm whether he
wrote the words "Not suitable” on the report. He said he did not. Dr Kayam confirmed that he
consldered the Complainant's condition was a Category B condition as indicated in the medical

report. This was a condition that in the opinlon of the medical officer was sufficlently serious to
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prevent the applicant from performing essentlal functions or would present a significant risk to
the safety and health of that individual or others.

Dr Kayam was asked what the specific medical concerns he had In recommending someone who
suffered type 2 diabates for employment. Dr Kayam asserted that the Complalnant's moblilty
could be an issue, that he could become sleepy due to high bicod sugar levels and that his
condition could raise health and safety conceriis for his colleagues.

Dr Kayam explained that the Complainant was not only a dlabetes sufferer but that he also had
other medical conditions such as a liver damage, back problems, enlarged heart, high blood sugar
and high cholesterol. He explained that these other conditlons also contributed to his decision to
fail the -Complalnant's medical assessment. Dr Kayam suggested that for other‘ potential
recruitments whose blood sugar levels were high tnat he might retest them again in a few weeks'
time. It was noted that this was not something that he had offered to the Complainant. Dr Kayam
also raised concerns that the Complainant had not completed the Med_{cal Form correctly.
Specifically, that, whilst the Complainant had ticked the box for diabetes, he had not ticked the
box to”"s:ay he had been hospltallse?!. Dr Kayam's concerns were cor;ﬁrmed in an emall to i:he “
Respondent's Counsel, Mr Myrle, and the Commissioner of Corrections, Ms Keeva Joell-Benjamin,
dated 6 July 2023 in which he made reference to the Complainant's BMI 38 and Type 2 DM stating
it was uncontrolled and also referred to his high cholesterol and slightly enlarged heart which
attributes to his obesity or unmanaged/partially uncontrolled diabetes mellltus and
hospitalisations for high bilirubin. This emall also stated that only the diabetes was disclosed
during his medical examination.

Dr Kayam explalned that the Policy was subsequently replaced by the Health and Physical Fitness
Standards document in 2020. This document had some significant differences from the Policy and

was made up of five columns: Implications for job functions; medical examination; standard;

- conditlons split into potentlally disqualifying and absolute disqualifying. This document was not

the subject of much scrutiny as it did not apply at the material times.
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64.

65,

66.

67.

We find that whilst Mr Hollis offered his explanations freely he also provided contradictory

- evidence and as such we did not consider his evidence to be reliable.

Mr Hollls confirmed that he had been with the Department of Corrections for over thirty years and
held a wide varlety of roles. At the time of the Complainant's application he thought he was
probably Chief Officer of Training but could not be entirely certain,

Mr Hollis confirmed that he had been part of the interview panel and was asked about his
recollection of the Interview process with the Complainant. He was taken through his responses

and the scores that he had awarded the Complainant on the interview assessment sheet. - It

‘became apparent that Mr Hollls had mistakenly recorded that the Complainant had scored 56 out

of [92] when he had In fact scored him 66 out of [92]. Mr Hollis acknowledged his error. This
meant that he had actually scored the Complainant the highest of all the interview panel members,

Mr Hoills was then'taken to the part of the interview assessment sheet wheré the Interview panel

mumber is required to tick a box to say yes or no If they would recommend the applicant for .

employment. Mr Hollls had ticked the box to say yes. However, in his signed witness statement
dated 9 January 2024 he had stated that he did not recommend the Complainant for employment
following Interview because he was not satisfied with his answers at interview. Mr Hollls tried to
explain this discrepancy and stated that Just because he had ticked the box recommending the
Complainant for employment It did not mean that he felt he would be right for the position. The
Tribunal found Mr Hollis' explanation unconvincing and noted that the documentary evidence
directly contradicted his witness statement.

Mr Hollis was also asked about the other assessments that a prospective employee would have to
undertake as part of the recruitment process. In particular, he was asked about the COPAT and
confirmed that this test was designed to mirror the specific physical activities required for the role
of Correctlons Officer. He confirmed that he understood that the Complainant had passed the

COPAT first time. He was asked what would happen if a potential new recruit failed the COPAT
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and whether that would mean that their application was bound to fail. Mr Hollls explained that
this was not necessarlly the case and that he had allowed other new recruits a further attempt(s)
to pass the COPAT during their probationary period.

Mr Hollls was asked if he would be happy employing someone who had a disabllity. He explained
that he would not if he felt that the person could be a risk to his health and safety or a colleague's
health. and safety. He gave an example of a diszbled person lacking mobility and struggling to
cover an incident at the other end of the ward. Mr Hollis was asked whether he knew of any
Correction Officers who had a disability. He said he did not. He was then asked if he knew Mr
Randolph Wilkinson who'was a Corrections Officer. He confirmed that he did. Hewas told that
Mr Wilkinson suffered from diabetes and subsequently acknowledged:that he did actually know
this. He was asked how long Mr. Wilkinson had beet: with the Department of Corrections. Mr
Hollis did not know exactly how long but thought it was a long time. He was asked whether any
modifications were made to assist Mr W}lkinson with performing his (ole as a Corrections Officer, )
Mr Hollls confirmed that he was not aware of any modifications being made to a@mmodate Mr
Wilkinson.

Mr Hollis was asked If he had spoken with the Complainant after he learned that he was not going
to be employed. Mr Hellis confirmed that he had probably spoken to the Complainant following
his rejection and may have sald something like he didn’t think the Act applied given the
clrcumstances. Mr Hollis confirmed that he did not know the reason for the Complainant's

rejection as it was ultimately not his decision whether or not to conflrm recruitment of a

prospective applicant.

Evidence of Ms § Providence

70. Ms Providence's evidence was found to be clear and credible.

71. Ms Providence confirmed that she had been part of the Interview panel that assessed the

Complainant. She explained that she had not been impressed with Complainant's responses to

the panel's questions and had expected much more from a former Corrections Officer. This was
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74.

why she had not recommended him for employment and scored him lowly {41 out of 96) on the
interview assessment shest.

Ms Providence confirmed that she had no further involvement in the Complainant’s recruitment
process. She was asked what she knew about the other assessments that new potential recruits
undertake, Specifically, she was asked about COPAT. She gave an explanation about the various

elements it involved and explained that it had replaced the previous physical assessment. She felt

the COPAT was much better because it was specifically tallored to the role of Corrections Officer.”

She explained that it closely mirrored the types of physical activity that an individual would need
to perform In that role. "She was asked if she knew ti‘.at the Complalnant had passed the COPAT
first time. She acknowledged this.

Ms Providence was asked wha.t potential risks Correct]on.'s Offlcers might face duriﬁg the
performance of their normal functions. She explained that the hours were long, there was risk of
attack from inmates anq there would be_z long perlo@s away from thejr familles.

Ms Providence confirmed that she did not recall the Complainant informing the panel that he

suffered frgm diabetes. She stated that she did not know how the (fbmpialnant had fared in the

other assessments or ultimately why his application was rejected. She had no knowledge of his

medical history and her decision to mark him lowly (41 out of 96) was purely due to how he came

across in the Interview.

Legal analysis

{1) DIRECT DISABILITY DISCRIMINATION

4]

{A) Was the Complainant treated less favourably by the Respondent than the Respondent would
treat other persons generally (i.e. than an actual or hypothetical comparator group) because

of his disabliity or did the Respondent dellberatély treat the Complainant dﬁérently because

of his disability?

75. The Complainant must first show that he was treated less favourably by the Respondent than other

persons generally. In this regard, the Tribunal is entitled In the absence of an actual comparator
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78.
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<
group to determine a hypothetical comparator group to assess whether or not the Complainant

suffered less favourable treatment because of his disabllity,

76. The Tribunal finds that the appropriate hypothetical comparator group in the present case were

“other persons who applied for the post of Corrections Officer who undertook the same pre-
employment assessments as the Complainant and did not pass the medical assessment but who
did not sfiare the Complainant's protected characteristic (1.e. a non-disabled persor}".

The Tribunal finds that the Respondent requires all prospective employees for the role of

Corrections Officer to undertake the same set of pre-employment assessments as the Complainant,

including the reguirement to not have a disqualifying medical conditlon as set out in the Policy.
The evidence we have heard from the Respondent's witnesses suppaorts this finding of fact.
The Tribunal further finds that the eviuence before us indlcates that the Respondent would have

treated any employee, regardless of whether or not he or she was suffering from a disability (as

defined by the Act), the same in the event that they falled the medical assessment. Whilst we

79.

accept Dr Kayam's evidence that he does not make the decision on whether or not to hire a
prospective apﬁlicar{t und only provides a récom;nendatlon to the Comrﬁissioﬁer of Corrections,
we find no evidence to suggest that the Respondent would ever hire an applicant who was
evaluated by the medical officer as having a disqualifying medical conditlon pursuant to the Policy
and thus deemed "unflt for recruitment”, whether being classed as having a category A or B
medical condition and whether or not that Individual was suffering from a disability (as defined by
the Act).

The Tribunal finds that the Complainant's claim for Direct Disability Discrimination is not upheld
because he has not been able to demonstrate that he suffered less favourable treatment because
of his disability as compared to others generally and, as such, we do not need to consider the other

Issues listed above with respect to the clalm for Direct Disabllity Discrimination.

(2) INDIRECT DISABILITY DISCRIMINATION

{A) Did the Respondent apply to the Complainant a condition which It applies equally to others

generally but which:
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Puts persons of the same disabllity as the Complainant (i.e. a person with diabetes) at
disproportionate disadvantage as compared to others (l.e. persons without diabetes) who

can comply with such a condition;

h.  Cannot be justified (l.e. a proportionate means of achieving a legitimate aim/ irrespective

of the Complainant's disability; and

L Places the Complainant at a detriment because he cannot comply with It?

80. The Tribunal finds that the Respondent applied a condition to the Comglainant which it applied

81,

82.

equally to others generally, specifically, the requirement that applicants do not have medical

,’conditions which fall within the "reject” column of the guldelines on dlsqualify!ﬁg madical

conditlons set out In Policy. The evidence from Dr Kayam confirms that the Policy was applied to
the Complainant when assessing his.sultabmty for the role of Corrections Officer and was appﬁed
consistently to all other applicants for roles within the Department of Correctlons as part of the
medical assessment elemgpt of the Respmdent‘s recrqi;ment process.

It follows that the Complainant as someone suffering from Diabetes mellitus {in his casé Type 2 —
althoixgh this aas not a materlal iilsﬂnctlcfi%for“tlhe p;.arposes of the Po‘ﬁﬂ;y),“a. medical condition
which was listed within the “reject” column of Appendix B of the Policy was placed at a
disproportionate disadvantage as compared to others {who did not have a diabetes) because he
was unable to comply with the terms of the Policy.

With regards to justification, we consider that this element can be dealt with at the same time as
we address whether or not there Is a bona fide occupational requirement which the Complalnant
Is unable to fulfll. If there is a bona fide occupational requirement then this would support the

argument that ensuring that the Respondent's employees do not have any disqualifying medical

conditions which prevent them from performing the essentlal functions of thelr role or which

’ present a significant risk tt;' their safety and health or of others, is a legitimate alm and the Policy

83.

is the most proportionate means of achieving that legitimate aim.

The Complainant by virtue of not being employed by the Respondent has suffered a detriment as

a consequence of the Policy imposed by the Respondent.
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(8) If the Complainant was discriminated against by the Respondent because of a condition applied by

it which had a dlsproportionate effect on him (as a person with diabetes) as compared to others (l.e:

persons without diabetes) and the condition was not justifiable and did place him at detriment, was he

unable to fulfil a bona fide accupational requirement of the role, within the meaning of section 6{98)

of the Art?

84,

85.

86.

The Tribunal finds that the Respondent on the evidence before us did not manage to establish on
the balance of probabilitles that there was a specific bona flde occupational requirement that the
Complalnant was unable to fulfil by virtue of nis disability (Type 2 diabetes).

The Tribunal finds that the evidence provided by the Respondent, In its Defence, and, specifically,
from Dr Kayam wltin respect to the impact of Ethe Complainant's medical Tcond!t!on {Type 2 -
diabetes) on his abllity to perform the essential functions of the role of Correctlons Officer
unsatisfactory and Insufficient to demonstrate that the Complainant would not be able to fulfll a
bona fide occupational requirement of the role.; The Tribunal was not provided with any specific
evidence or examg{es of any bona fide occupat!gnal recuirement relied uoon by the Respondent
or indeed any specific tasks or essential functions of the role which the Respondent considered
would be affected by the Complalnant's disability (l.e. his type 2 diabetes). The Respondent
Instead provided us with a list of speculative beliefs about how the Complainant's diabetes would
"affect the qualitative standard and performance of his duties as a Corrections Officer and put
others at risk" .

The Tribunal further notes that the evidence from the Respondent's witnesses was consistent that
the COPAT was designed to closely mimic the physical requirements of the role and that the
Complainant passed this test flrst time and without any apparent difficulties. Mr Hollis also gave
e\{idence to confirm that the COPAT was not a pass or fail test and that he had on occasion allowed

other applicants to retake the COPAT during thelr probationary perlod once they had been offered

the role,

Page 30 of 36




87.

88.

Mr Hollls also confirmed during his evidence that the Respondent currently employs Mr Randolph
Wilkinson, who also suffers from diabetes (the specific type was not Identified but It Is not materlal
to our: findings), in the role of Corrections Officer and had done so for many years. Mr Hollis-also
conflrmed that he was not aware of any modifications or adjustments belng made to the role to
accommodate Mr Wilkinson. The Tribunal finds this evidence compelling that, notwithstanding
diabetes being listed In the "reJect” column of the Appendix B of Policy, a person suffering from
diabetes car undertake the essentlal functions of the role of Corrections Offizer.

The Tribunal therefore finds for the above reasons that the Respondent indirectly discriminated

agéinst the Complalnant and {hat the Policy applied to Him was not justifiable (l.e.'not a

proportionate means of achieving a leg_itimate aim) and that there was no specific bona fide

occupational requirement for the role of Corrections Officer that the Complainant could not fulfil

by virtue of his disabllity {type 2 diabetes).

(C)if the condition was a bona fide occupa tional requirement, has the Respondent shown that it was not

possible without unreasonable hardship to modify the circumstances of the Complainant's

' employment so as "to'eliminate the effects of [his] disability in relation to the employment™?

89.

90,

Whilst the Tribunal finds that the Policy was not a bona fide occupational requirement and
therefore does not need to make any findings as to whether or not It was possible for the
Respondent, without unreasonable hardship, to modify the circumstances of the Complainant's
employment to ameliorate the effects of his disability, we consider it instructive to do so.

The Tribunal accepts the Complainant’s evidence that at no point did the Respondent ever turn
Its mind to consider whether or not any modifications or adjustments could have been made to
the role of Corrections Officer to accommodate him and eliminate the effects of his disability. The
evidence from the Complalnant Is that in his view no accommodations or modifications were
necessary as he had passed the COPAT first time and was familiar with the role havlﬁé been
previously employed by the Respondent in the same role. The Tribunal further accept the

Complainant's evidence that this is why he did not propose any accommodations or modifications

during his recrultment process.
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91. in this regard, the Respondent's witnesses are also consistent and support our finding that no

92.

93,

94

accommodations or modifications were considered with respect to the Complainant's
employment. We note that none of the Réspondent‘s witnesses was ultimately involved in the.
decision to not hire the Complainant,

In Its Defence, and submissions to the Tribunal, the Respondent asserted there would have been
unreasonable rost implications if it had employed the Complainant due to the Increased risk of
medical complications as a consequence of his diabetes and the work required from him. The
Tribunal finds that no evidence adduced that the Respondent had applied its mind to what, if any,
accommodations or modifications could have been made to the Complainant's role and therefore
the assertions around possible additional costs of any accommodations or modifications are
entirely speculative. We note, for example, that the Respondent asserted that additional
medicines would be required on site for the Complalnant and that the Complainant would have
had additional sick days. There Is no evidence that the Respondent's concerns about the

Complainant's potential additional medicinal requirements or anticipated additional sick days

‘were ever discussed with hitr. The Tribunal finds that no evidence was adduced with respect to

the likely costs arising from accommodating the Complainant in those circumstances.
Notwithstanding our finding that the Complainant was able to perform the essentlal functions of
the role of Corrections Officer (without the need for any adjustments, reasonable or otherwise},
we further find that the Respondent did not provide any relevant evidence to support its assertion
that it was not under any duty to consider reasonable adjustments because it could avalil itself of
an unreascnable hardship allowance under section 4 of Schedule 1 of the Act.

In this regard, we have considered the emall from Mr Hollls to Mr Myrie dated 20 July 2023 re
“Human Rights Act 1981" which formed part of the Defence and which contalned some
information regarding the staff strength of the Department Corrections confirming that It was
“currently experiencing below 90% operational efficiency". Whilst this email was not referred to
in Mr Hollis' witness statement and neither Counsel asked him any questions about It at the full

merits hearing, we find that emall is not relevant because it only suggests that the Respondent
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was operating below 90% operational efficiency as at July 2023. The relevant period for the
purpose of assessing operational efficiency in the context of the Complainant's Complaint and
section 4 of Schedule 1 of the Act would have been at the time the decislon was made not te
employ him (.e. November 2019). The Respondent adduced no evidence with regards to its
operational efficiency at the material time cr why any proposed modification or accommodation
would result in an adjustment to the "provision of public services". As a consequence, we find that
the Respondent failed to establish that the unreasonable hardship ailowarce applied in the
circumstances and it would have been unreasonable to have made any adjustments to the

Complairant's employment because it was operating at less then 90% operational efficiency

and/or that any proposed adjustment would have béen to the provision of public services.

Remedies

95.

97.

In light of the Tribunal's findings of fact and our analysls of the law, we conclude that the

Respondent has unlawfully indirectly discriminated against the Complainant on the grounds of

disability and Is liable to him for compensation.

<

* 96, With respect to the Complainant’s claim for loss of wages, we note that the salé?y for the role of

Correctlons Officer at the time of the Complainant's application was $68,000 per annum (before
deductions). The Complainant has provided a Schedule of Loss dated 10 August 2023 (together
with a signed statement of truth from the Complainant). The Respondent has not made any
representations with regards to the Schedule of Loss.

The Complainant has asseried that he made efforts to secure alternative employment between
the date of the Rejection {1 November 2019) and him obtaining a full-time role with effect from 1
December 2020. We have not been provided with any documentary evidence of his efforts to
mitigate his loss during this period but note that Complainant asserts that he earned
appr;;xlmat'ély $3,600 from worﬁlng as a securlty guard between 1 November 2019 and 1
December 2020, The Complainant Is seeking nine months loss of earnings which he calculates at
$47,400 ($51,000 less $3,600 In other earnings). Taking Into account the Complalnant's assertions

regards to mitigation of loss, his stated loss of earnings and the absence of any submissions from
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the Respondent In respect to his Schedule of Loss, we award damages in the sum of $47,400
equivalent to nine months' loss of wages.

98. With respect to the Complainant’s ciaim for Injury to feelings pursuant to section 20A of the Act,
the general principles in relation to assessing compensation for injury to feelings are set out In the
declsion of Vento v Chief Constable of West Yorkshire Police® and Is as follows:

a. Awards tc injury to feelings are compensatory. They should be just to both parties. They
should compensate fully without punishing the tortfeasor. Feelings of indignatlon at the
employer's conduct should be not allowed to inflate the award;

b. Awards should not be too low, as would diminish respéct for anti-discrimination
legisiation. Soclety has condemned discrimination and awards must ensure that it seen
to be wrong. On the other hand, awards should be restra:ned, as excessive awards could
be seen as the way to "untaxed riches;‘.

c. Awards should bear some similarity to the range of awards in personal lnjury cases;

d. In exercising their discretion In assessing a sum, tribunals should remind themselves of
the value In everyday life of the sum they have'in mind. This may be done by reference
to purchasing power or by reference to earnings;

e. Tribunals should bear in mind the need for public respect for the level of awards made;

f. The level of compensation should relate to the degree of detriment suffered by the
complainant.

99. The UK Court of Appeal in Vento identifled three broad bands of compensation for injury to feeling,
which were updated by Da'8ell v National Soclety for the Prevention of Cruelty to Children {2010}

and more recently the UK Employment Tribunal Joint Presidential Guldance Issued on 24 March

2023:

9 Vento v Chief Constable of West Yorkshire Police (No 2) {2003] IRLR102. This authority was relied upon In the Board of Inquiry Decision of
Sticca v Stonington Beoch Hotel Ltd. and Robinson dated 15 December 2006
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The top band Is normally between £33,700 and £56,200. Sums in this range should be
awarded In the most serfous cases, such as where there has been a lengthy campalgn of
harassment. Only In the most exceptional cases should an award exceed £56,200.

b. The middle band is between £11,200 and £33,700. This should be used for serious cases

that do not merit an award in the highest band.

The jower band Is between £1,100 and £11,200. This Is for iess serlous cases, such as

where the act of discrimination Is an isolated or one-off occurrence, In general, awards

of less than £1,100 (51,389) are to be avolded altogether, as they risk belng regarded as
$0 low as not to be a proper reéognitlon of Injury to feelings.

100. The Tribunal has determined that the Complainant shoyld recelve an award for injury to feelings
inthe ambunt of $i164.73“’ . This falls within the middle cf the lower band. The follnwing factors
were taken into account: |

a. The Respondent's discttminatqry act was one-off with rega(ds to the Complainant, albeit<

it arose from a policy that ap;;lies to all prospective applicants to the uniformed services;

% " 'b. The discrimination wa? indirect and there was no:;videﬁce of any malice towards the
Complainant or any other aggravating factors; and

The discriminatory act resulted in the Complainant not being offered employed by the

c
Respondent which had a materfal Impact on the Complainant's ability to earn a living and
caused him financial hardship.

Power of Tribunals

101. Section 20(1) of the Human Rights Act 1981 sets out the following powers of the Trlbunal:

"20(1) A tribunal after hearing a complaint shall decide whether or not any party has contravened

this Act, dind may do any one or more of the following:

10 gased on USD to £5terling rate at XE Currency www.xe.com at 13 March 2024
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{a} Order any party who has contravened the Act to do any act or thing that, in the opinion of the
tribunal constitutes a full compliance with such provision and to rectify any injury caused to
the complainant by the contravention and to make financial restitution therefor:

Provided that financlal restitution shall not be ordered for any loss which might have been
avoided if the Complainant had taken reasonable steps to avoid it; or

{b) Ifitis satisfied that an offence has been committed and that any order that it may make ut.der
paragraph {(a) will be complied with, refer the complaint to the Director of Public Prosecutions
with a view to prosecution; and additionally of aiternatively;

(c) Order any party to the dispute to pay any other party or the Commission costs of the

- proceedings before the tribunal, not exceeding In aggregate $1,000,

Order

102. For the reasons cutlined above, we order as follows:
(a)  The Respondent shall pay the Complainant the sum of $47,400.00 for loss of wages; and

(b) The Respondent shall pay the Complainant the sum’of $7,164.73 for injury to feéfings.r

Dated this T dayof AR~ 2024
e
P

JAMES (JAY) WEBSTER, CHAIR

LLre %Ve/z@ / L.
/

DAWN EVERSLEY, PANEL MEMBER R

ELAINE BUTTERFIELD, PANEL MEMBER

WW%W Vhidunal
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